KERALA REAL ESTATE REGULATQRY AUTHORITY |
THIRUVANANTHAPURAM TR |

Complalnt No. 190/2022
Dated 2()th February 2023

| P’resent: Sri. M P. Mathews Member

Complainant
| Sujana- Sreekumar,
- Sreemangalam, TC 8/2241,
| Sreekaryam, Trivandrum — 695017.

- Respondents |

. 1. M/s Sowparmka PI‘OJ ects & Infrastructure Pvt Ltd
C Block 1% Main Road AECS Layout
Kudalahalll Bangalore 560037 '

" " 2 Ranjr Subrahmaman
e Managmg Drreetor ' EE Ny
l\/I/s Sowparmka Pro; ects & Infrastructure Pvt Ltd l S

e No 750 Vettakulam Arcade, : G

| Oppo Mar Ivamous Collage Mam Gate

Nalanchlra Th1ruvananthapuram 695015

kk Meenakshr Ramjl,

| L Nalanchrra VL,Y~Th1




4. Subramaniam Sreenivasan,

hOppo Mar Ivamous Collage Maln Gate
| Nalanchlra, Thrruvananthapuram 69501 5.

5. Joji J’oseph
~ State Head, G ' : :
- Mis Sowparnlka Pro;ects & Infrastructure Pvt Ltd
- No.750, Vettakulam: Arcade o
'Oppo Mar Ivanious Collage Marn Gate
Nalanchrra Th1ruvananthapuram 695015

6. Sampath S,
e Manager (documentat1on) '
M/s Sowparnika PrOJects & Infrastructure Pvt Ltd
| No. 750, Vettakulam Arcade k
o Oppo Mar Ivanious Collage Marn Gate
g ‘Nalanchlra Thlruvananthapuram 695015

S | The above Complarnt came up for ﬁnal'fr" " :
o 'hearmg on 04/01/2023 Counsel for the Complalnant Adv Thomas’g o
o ,Kochenayﬂ & Counsel for the Respondents Adv V AJakumar‘_cc

_ ,attended the hearrng




e [Real Estate (Regulatlon & Development) Act 2016 (h | |
: referred s h Act 2016 ) (Reglstratlon No K-

RER¢ RJ/I 09/2021 )

| “2. The case of the Complamant is as follows -

vComplamant 1s one of the apartment owners in the sard prOJect. 5

ft and 22 63 sq.m. of und1v1ded share The Respondents 2 to 4 |

| approached the Complamant to sell an. apartment in- the1r pI’O_]CCt

| :along w1th amemtles and fac1ht1es The Respondents made behevey

_j;the Complalnant that they had obtamed plan sanctloned as per :

| :No ZUE2/]A 224/2014 dated 24/09/2014 for the constructron of the o
mult1 storeyed burldlng w1th 12310 89 sq mts.

L 3. The Respondents had commenced constructrone‘

kof the sa1d bulldmg in the year 2014 Behevmg the Words andi,: S

i assurance from the part of the Respondents the Complalnant hadf,,y

entered 1nto agreement for constructron on. 14/ 12/2016 and‘;. i

: iyfagreement for sale on 14/12/2016 wrth,,he 13t Respondent? True;;i oy

“‘ 'agreed to construct a re51dent1al apartment No F onl;tt,,

o .R'havmg super burlt up area of 1 105 sq ft 1n the sard pI‘OJCCt and handi:, |




e Rs 3 39 907/-« - 06/1

 the said construction. Sti

| yf not handed over the apart ,en‘ jllrl‘now

e ‘4. | The Complalnant further submltted that the y
‘ kf‘Complamant had pald an amount of Rs 1 00 OOO/—- on 19/ 1 1/2016
| 2016 Rs20,00,000/0n 19/1212016
| Rs 4 OO “O/- on 17/03/2017’ Rs 11 33 500/— on. 11/12/2()19 and

| T;Rs 1. 24 000/— on 18/ 12/2020 After paymg 95% cf the total Value of

f ‘:the apartment the Respondents have not. dehvered the t1t1e or

o 'fCOI’I’l{' lamant made repeated rec uests and demands to make good the |

: : executed the sale deed till now. Hence the Complamant is entltled to :

| p»clalm 1nterest for the delay as stated in’ the Act Even though the

manywcrks are yet to be completed and .




"kjgconsent of the partres by agreement for handmg over possessmnr F

Hiyjdateff '11‘9/ 12/2020 Copy of the sa1d agre ment also produ

"‘jllablllty of the promoter w1ll ar1se only 1f the promoter fa1ls to hand -

B -over possessron 1n accordance with the terms of the agreement for i

| sale As per the sald agreements dated l4/ 12/2016 and l9/ 12/2020

r"the Complamant has not pay the balance con31derat10n of,’ |

Rs. 7, 80 785/— before March 2018 and shall take the sale deed at h1s . |

X' cost on complet1on of payments due under the agreement But thrs
"'l‘has not taken place. The Complamant has tc pay Rs.43, 99 070/- '
. along w1th other charges before handlng over of the apartment Th1s *

i has also not,takengplace.r,

| 7 L The Respondents l & 5 further submltted that in

o ‘case cf a contract const1tut10n rec1procal promlses the promoter 1s

| not bound to pp form h1s obltgatlon of completmg the constructlon

’l1f the allottee falls to pay the cons1derat10n / cost of land and‘

L construct10n at ﬁrst upto 98% as agreed 1n the sale agreement and m G

| full‘ bi "fore M ch 2018 as st1pulated km the constructlon agreement




:;the agreements the 1t Respondent has to complete the constructron:i"'
. lm June 2019 subJect to prompt payment by the allottee on due dates,f e
in advance Clause 7 of the constructron agreement clearly strpulated | :
that the resultant delay in tlme in hanchng over of the un1t by the, .
i ‘Vendor consequent to the delayed payment by the purchaser shall not‘" | S
‘be reckoned for arrrvmg at t1me stlpulatlon for handmg overlr =
| :commrtment grven by the Vendor In clause 13 of the agreement for?’
| constructron dated l4/ 12/2016 it is mentroned that the vendor shall i
not be llable for the delay in completlon of constructlon or delay mﬁ |

"handmg over due to unavarlabllrty of materrals and force maJure, i




T,»"‘recelved the possessun of the apartment on 19/12/2020:49f:}:'?"'fh=~' o

i | apphcatlon Wlth reg e

n o 'fi:f?amemtles are false’ -

and mlsleadmg the amenltles provrded in the pI‘Q]CCt are of superlor' e

| quahty than promlsed ones The Respon tsffhave not compromrsedg E

g in the quahty of constructlon or the materlalsused in constructron

The Respondents have completed the prOJect 1n all respects and:j’ L

| ‘ioccupancy has been apphed for on 15/12/2021 even though thef L

| completlon date as per the RERA reglstratlon 1s 03/ 12/2022 The

acknowledgement for recerpt of apphcatlon for occupancy 1ssued by";, it

i corporatron is also produced o

lf(); The Authorrty heard the learned counsel for both",*

| the Partles and gave careful con31derat10n to the submlssrons and;" |

operused the mater1a1 documents avarlable on record The documentsff s

‘Tproduced from the part of the Complamantfk 1’s marked as Exbt Al & o i

A2, The documents produceddfrom the part:’of the Respondents are‘f - ‘yl |

o fmarked as Exstl to 13

11 Exbt,AIﬂ’rs the copy”f‘iof‘constructlon agreement | L '_




e_Complamant and one ' fﬁthKumar R and lst Respondent f

| represented by the 6th Respondent

| 13 Exbt Bl ‘:J":the copy of undertaklng for acqulrmg |

! :Ipossessron of apartment before gcompletlon of the prOJGCt datedh

’:’:19/ 12/2020 executed betweep ,

e': Comiamant and 1St Respondent |

i :'represented by the 6th Respondent It 1s conﬁrmed that through'if B

| pk ,}Exbt Bl the 1St Respondent had agreed to dehver the possess1on of 5

| | the apartment and that the Complamant had pa1d 95% of the agreed o ’

'andithe possessron 1s bemg.ta' over p‘ R'dmg completron of the |

| ‘;full ‘c‘ost of the ﬂat and the ameni esas stlpulated 1n the agreement : F




i S ‘been uploaded in the webs1te mamtamed by the fﬁf:uthon .

| ',Tofal lnterest payable L Rs 10 54 493/- E

:k:COI‘pOI’atIOIl The partlal occupancy certlﬁcate dated 16/ 12/2022 has: |

| | l 5 The Complamants had produced a statement i
5 showmg the detalls of amount pald and the 1nterest clalmed as delay o
mterest from 01/ 10/201 8 till 19/ 12/2020 and is scheduled below

S‘l.-no Date of Days : Am‘ount,,paid Appllcable rate ~Int;erest,-;—payable“ S
1 payment | |ofinterest  |for the period.
[T [19/11/2016 779 [1,00,000.00 | 1475 [31417.00

7 *{06/:1'2/20‘1“*.67:779: 13,39,907.00 ,1,4~..75<f — [1,06,790.00
S8 ,[1?9/:{12/2;0{1617,;791' | ;20 oo 000.00 | 14. T 62,8350. 00
|4 170372017 [ 779 | 4,00,000.00 114, 75 [12567000
: , | |

6

(11122019357 [11,33,500.00 [ 1475 | L62,175.00
6. 181220201 | 1,24,000.00 {1475; ol
[Total o [ 40 97 407 o 10 54 493/-

l6 lt 1s seen from the above statement that the ‘,k[ ~

| ‘, | amount pald before the promlsed complet1on date of September 2018" k" :
: was RS 28, 395907/?j-, Sectlon 18(2) of the Kerala Real Estateﬂ
- (Regulatlon & Development) Rules 2018 stlpulates‘f" hat In case of

o payment fromﬁthe promoter due to the alloz‘tee | z‘he znterest on amount; : -

| ~""'VV7“0f construf ‘on Smce the Respondents fa1led to complete




o from the Respondents as per sectlon 18 of the Act

, 7 Sectlon 18 of the Real Estate (Regulatmn &
- Development)Act 2016 stlpulates that “zf the promoter fazls to
'complete oF is unable to gzve possesszon of an apartmenz‘ plot or
. : buzla’zng (a) accordance wzz‘h the terms of the agreement for sale or
o a’aly completed by the date Speczf ea’ therezn or a’ue to o
a’zscontmuance of hzs baszness as a a’eveloper on account of
| Suspenszon or revocatzon of the regzstratzon una’er thzs Act or for any ’
: other reason he Shall not be llable on a’emana’ to the allotz‘ee zn case
| ,z‘he allottee wzshes to wzz‘hdraw from the prOJect wzthoat pre]ua’zce
to any oz‘her remea’y avazlable to retarn z‘he amount recezvea’ by hzm: |

- k,;zn respecz‘ of that apartmenz‘ plot buzla’zng, as z‘he case may be wzth

e ,znz‘erest at sach rate as may be prescrzbea’ in thzs behalf znclua’zng |

i compensatzon zn the manner as provza’ea’ una’er z‘hzs Acz‘ Provza’ea’ |

. ’that where a al' tteea’ S noz‘ zntena’ to wztha’raw ﬁom z‘he prOJect |




” 18 Whlle dlscussmg the objects and reasons of the‘ |

| Act 2016 Supreme Court in Judge,,len f?ildated 11/11/2021

7 Newtech Promoters and Developers Pvt Ltd

: Others had made a Very 1mportant observatlon and the same 1s ! |

i reprodueed »below “T heunquahf ed rzght of the allotteez‘o seek

'refund referred under Sectzon 18(1)(a) and Sectzon 1 9(4) of the Aet
is not dependent on any contzngenczes or stlpulatlons z‘hereof It
appears that the legzslature has eonsezously provzded this rzght of

refund on demand as an unconditional absoluz‘e rzghz‘ to the allottee

s - |
ff;;s:f;State of UP & .

If the Promoter fazls to give possesszon of the: aparz‘ment ploz‘ orrf” el

buzldzng wzthzn the tzme sz‘zpulated under the terms of the agreement

, regardless of unforeseen events or stay orders of 1 the Court/T rzbunal 0

whlch isin ezther way not az‘trzbutable 1o z‘he alloz‘tee/homebuyer the - -

\ ‘promoter zs under an oblzgatzon to refund z‘he amount on demandf L

' ‘;wzth znteresz‘ az‘ the rate prescrzbed by the Sz‘ate Governmenti’f o

zncludzng compensatzon in z‘he manner provzded under z‘he Acz‘ wzth -

the provzso z‘hat zf the allottee does not wzsh fo wzthdraw from thes e

o pr0]ecz‘ he shall be entzded for znterest for the perzod of delay Izllf .

T handzng over possesszon at the rate prescrzbed ' Qny the baSIS of the:f, .

o aforementron : s~ff!:'fact and ﬁndmgs

. '::l under the Act 2016"\




v the Complamant to the Respondents before the pronnsed date of b

| fereln is entrtled_to getf

L ;k»mterest for the delay on Rs._, 3.39.90 .hrch is the amount pard by , i

completron and the Respondents are llable to pay mterest to thep S

S complarnant accordrng to Sectlon 18 of the Act 2016 for the perrod o

e from 01/ 10/2018 to 19/ 12/2010 The allottee is llable to pay 1nterest‘ |

- on delayed payment of mstalments only in cases where the prOJect 1s
*progressmg as per the schedule promrsed to the allottee Here the .
pI‘Q]CCt is strll not complete as the occupancy certrﬁcate is stlll}

o awarted However the allottee has taken possessmn of the apartment :
| and she can clarm delay 1nterest only up to the date of takrng

zpossessron of the apartrnent The Hon ble Supreme Court has"‘

| observed that where the allottees are on the wrong 31de of law byf s

~ -ftakmg possessron of then respectrve ﬂats wrthout the completron |

€ certrﬁcate whatever mrght be the compulsron they are not 1nclrned to¢ . e

dlI’GCt the NC]RC tc decrde on ' he; compensatron component (Crvrl




e 2. As per Rule 18 of f’f'fﬁerala Real Estate (Regulatron i -

'k & Development) Rules 2018 the rate of -
o f Promoter shall be State Bank of Indra s:Benchmark Prrme Lendrng,'k“

*"'Rate Plus Two Percent and shall be computed as s1mple 1nterest The"

:,erest payable by the :

present SBI PLR rate 1s l4 15% w1th effect from 15/ 12/2022 The e

= Complamant is entrtled to get l6 15% srmple mterest on the amount

" pa1d from the date of payment as detarled above 1n the payment

 schedule till the date of handing over of posse’s‘si()n but the

B Complarnant hmlted her cla1m to 14.75 % mterest From the Master'

data avarlable in the portal of the Mmrstry of Corporate affairs it is
seen that the Respondents 2 to 4 are the d1rectors of the 1st
| Respondent Company The 2nd Respondent as per the above master'

| data 1t is Ramjl Subramanram where as 1n the Complamt itis wrongly

| shown as Ranjl Subrahmaman The Respondents 1 to 4 and 6 are i

L | Jomtly and severally llable to pay delayed mterest to the Complamant . .
| on. Rs Rs 28 39 907/— @ l4 75 % ﬁom Ol/10/2018 to l9/l2/2020 as i

per the above schedule

- 21 | Based on the above facts and ﬁndmgs mvokmg S

Sectton 37 of the Act thls Authonty hereby 1ssue the followmg | o

dlrectlons - ii L

The Respondents l to 4 & 6 shall payr .

dela in rest on Rs 28 39 907/— @ 14 75 % srmple mterest -




'fm the . e“"d of delay from -

2 If the Respondents fall to pay thef o

, ﬂ ;,aforesald sum as dlrected above wrthrn a perlod of 60 days i

E from the date of recerpt of thrs order the Complamant is at_'; o

S : _‘hberty to recover the aforesald sum frorn the above' .

| Respondents and therr assets by executmg thls decree in

accordance with the Real Estate (Regulatron & Development)* |

| p;Act and Rules

, Sd/-
Sr1 M.P Mathews
Member

op o'/Forwarded By/Order . o

Sccretary (logal)




| 5 Ext Al Copy of agreement for Constructron dated 14/ 12/2016.‘
o Ext A2- Copy of agreement dated 14/ 12/2016 |
Exhlblts marked from the Slde of Res_pondents 1 &5 ;

L CExt Bl Copy of undertakmg for acqurrmg possessron of apartment 1
Before completron of prO_] ect dated 19/ 12/2020

: Ext B2 Copy of statement showmg the calculatlon of 1nterest for the“' e
S Delayed payments of mstalments | G S L
’.Ext B3- Copy of the acknowledgement for recelpt of apphcatlon for

Occupancy 1ssued by corporatron







